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Padova, J. June , 1998

Plaintiff, Donald B. Lewis, brought this case pursuant
to the Tel ephone Consuner Protection Act of 1991 (“TCPA"), 47
US CA 8§ 227 (West Supp. 1998), which nmakes it “unlawful for
any person within the United States . . . to use any tel ephone
facsimle machine . . . to send an unsolicited advertisenent to a
tel ephone facsimle machine.” 47 U.S.C. A 8§ 227(b)(1). He
al l eges that Defendant, Stanley Gtt, unlawfully sent nore than
fifteen such advertisenents to his tel ephone facsimle (“fax”)
machi ne, a nunber of themafter Plaintiff had witten asking him
to stop sending them

Nei t her party raised the question of federal subject
matter jurisdiction over the case. However, at a hearing on

several notions by the parties, the Court raised it sua sponte.

It had the obligation to do so once it determ ned that
jurisdiction was uncertain because
[f]ederal courts are courts of limted

jurisdiction. They possess only that power
aut hori zed by Constitution and statute, which is
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not to be expanded by judicial decree. It i

be presuned that a cause lies outside this limt
jurisdiction, and the burden of establishing the
contrary rests upon the party asserting
jurisdiction.

s to
i ed

Kokkonen v. @uardian Life Ins. Co. of Am , 511 U S. 375, 377

(1994) (citations omtted). |In response to the Court's
guestioning, the parties addressed the matter, and Plaintiff, who
had the burden of establishing jurisdiction, was quite famliar
wWith the issue and was not surprised by the Court's raising it.
The question of federal jurisdiction under 47 U S. C A
8§ 227(b)(3) is one of first inpression in this Court and in this
Circuit.® Neither the United States Court of Appeals for the
Third Grcuit nor any district court in the three districts of
this circuit has addressed the issue. |In the country at |arge,
three federal courts of appeals and two federal district courts

in other circuits have found that state courts have excl usive

Two judges in this Court have had cases in private parties
brought actions under 47 U S.C A § 227(b)(3), but neither case
rai sed the question of subject matter jurisdiction. The cases
were decided in the early days of interpreting subsection (b)(3),
when no court had as yet addressed the question. Lutz Appellate
Services, Inc. v. Curry, 859 F. Supp. 180 (E.D. Pa. 1994)
(hol di ng faxes advertising enpl oynment opportunities to current
enpl oyees of business where defendant had fornerly worked was not
within the scope of 8§ 227); Forman v. Data Transfer, Inc., 164
F.R D. 400 (E.D. Pa. 1995) (holding plaintiffs did not neet class
certification requirenents). |In addition, another early district
court decision and the court of appeals decision that affirnmed
the district court also failed to address the issue of
jurisdiction under section (b)(3). Design Ventures, Ltd. V.
Federal Conmuni cations Conm ssion, 844 F. Supp. 632 (D.O. 1994),
aff'd, 46 F.3d 54 (9th Cr. 1995).
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jurisdiction over section 227(b)(3).? |Internat'l Science & Tech.

Inst., Inc. v. Inacom Communi cations, Inc., 106 F.3d 1146 (4th

Cr. 1997); Chair King, Inc. v. Houston Cellular Corp., 131 F. 3d

507 (5th Cr. 1997); N cholson v. Hooters of Augusta, Inc., 136

F.3d 1287 (11th G r. 1998); Foxhall Realty Law Offices, Inc. V.

Tel ecommuni cations Prem um Services, Ltd., 975 F. Supp. 329

(S.D.N. Y. 1997); Murphey v. Lanier, No. 97-CV-1974-BTM POR), --

F. Supp. -- , 1998 W. 154410 (S.D.Cal. Mar. 30, 1998). Only one
federal court has held that there is concurrent state and federal
subject matter jurisdiction; it did so in tw opinions in the
sanme case, an initial one on jurisdiction and a second one
addressing a notion for reconsideration of the first decision, as

well as other matters. Kenro, Inc. v. Fax Daily, Inc., 904 F.

Supp. 912 (S.D. Ind. 1995); Kenro, Inc. v. Fax Daily, Inc., 962

F. Supp. 1162 (S.D. Ind. 1997).

The purpose of the TCPAis “to protect residential
t el ephone subscriber privacy rights by restricting certain
commercial solicitation and advertising uses of the tel ephone and
rel ated tel ecommunications equi pnent.” H R Rep. No. 102-317 at
5, reprinted in 14082 U. S. Congressional Serial Set, 102d Cong.
1st Sess. 1991. It was designed “to return a neasure of contro

to both individual residential telephone custoners and owners of

*The nmost thorough and influential of the opinions finding
no federal jurisdiction is that of the United States Court of
Appeal s for the Fourth Crcuit in International Science, 106 F.3d
1146 (4th Cr. 1997). Every succeedi ng opi nion which found no
jurisdiction relies on International Science for support.
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facsimle machines.” |d. at 6. Wth respect to the use of
faxes, specifically, the House of Representatives Report noted
that the “proliferation of facsimle nmachi nes has been
acconpani ed by explosive growmh in unsolicited facsimle
advertising, or '"junk fax.'” |d. at 10. The House Report noted
two problens with this type of telemarketing: “First, it shifts
some of the costs of advertising fromthe sender to the
recipient. Second, it occupies the recipient's facsimle machine
so that it is unavailable for legitinmate business nessages while
processing and printing the junk fax.” 1d. To renedy this
situation, 47 U S.C A 8§ 227(b) provides, in pertinent part:

(1) Prohibitions

It shall be unlawful for any person within the
United States --

(Cﬁ to use any tel ephone facsinmle nachine,

conputer, or other device to send an

unsolicited advertisenent to a tel ephone

facsim | e machi ne;
27 U S.C A 8 227(b)(1)(C. Elsewhere in section 227,
“unsolicited advertisement” is defined as “any materi al
advertising the commercial availability or quality of any
property, goods, or services which is transmtted to any person
W t hout that person's prior express invitation or permssion.”
27 U.S.C. A 8§ 227(a)(4).

The TCPA aut horizes states attorneys general to bring

civil actions on behalf of the residents of their respective

states for an injunction or noney damages or both. 47 U S C A 8

227(f)(1). In such actions, the TCPA gives the federal district
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courts exclusive jurisdiction. 47 US. C A 227(f)(2). In

addition, the TCPA creates a private right of action:

(3) Private right of action

A person or entity may, if otherwi se permtted by

the laws or rules of court of a State, bring in an
appropriate court of that State --

(A) an action based on a violation of this subsection
or the regul ations prescribed under this subsection to
enj oi n such violation,

(B) an action to recover for actual nonetary
| oss fromsuch violation, or to receive $500 in
damages for each such violation, whichever is
greater, or

(C© both such actions.

If the court finds that the defendant willfully or
know ngly violated this subsection or the regul ations
prescri bed under this subsection, the court nmay, inits
di scretion, increase the anobunt of the award to an
anount equal to not nore than 3 tines the anount
avai | abl e under subparagraph (B) of this paragraph.

47 U . S.C. A § 227(Db)(3).

The passage on which the question of jurisdiction in
this case hinges is the following: “A person or entity may, if
otherwi se permtted by the laws or rules of court of a State,
bring in an appropriate court of that State . . . an action based
on a violation of this subsection.” 47 U S . C. A 8§ 227(b)(3)
(enphasi s added).

The word “may” in the above passage is susceptible of
several different interpretations:

1. Proponents of concurrent state and federal jurisdiction

take “may” to refer to the court in which the action may be



brought. They argue that the perm ssive word “may” shows that
state jurisdiction is not exclusive. The passage cannot confer
federal jurisdiction, but it is taken to inply federal
jurisdiction because state jurisdiction is not exclusive.

2. Aquite different interpretation, which this Court
favors, is that the word refers to additional parties authorized
to bring suit, nanely, private parties. This reading of “may”
supports exclusive state court jurisdiction. Subsection
227(b)(3), authorizing a private right of action, was a

relatively late addition to the TCPA. International Science, 106

F.3d at 1152. Senator Hollings, the bill's sponsor in the House
of Representatives discussed the inportance of allow ng consuners
to bring suit in state court. 137 Cong. Rec. S16205-06 (daily
ed. Nov. 7, 1991) (statenent of Sen. Hollings), quoted in

| nternational Science, 106 F.3d at 1152-53; see discussion of

| egislative history, infra. The term®“may” in the subsection can
thus be read to nean that private individuals and entities, in
addition to states attorneys general, are authorized to bring
actions and may do so if they wish. As in the first
interpretation, “may” is used in the permssive sense, but here
the permi ssion relates to the authorization of additional
parties, not the choice of courts. Under this interpretation,
the rest of the passage directs the private parties where to
bring their actions: in state court.

3. Another possibility is that Congress used the term “may,”

rather than “shall,” because it wished to tread lightly in order
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to avoid the appearance of encroaching on the territory of the
state courts or of attenpting to coerce them In furtherance of
this goal, Congress m ght have preferred the perm ssive “may” to
the directive “shall.” Senator Hollings stated, “[I]t is ny hope
that States will nake it as easy as possible for consuners to
bring such actions, . . .” 1d. Another exanple of congressional
deference to the states in subsection 227(b)(3) is the provision
that no private cause of action will lie unless it is “otherw se
permtted by the laws or rules of court of a State.”

Proponents of exclusive state jurisdiction note that
mentioning state courts is not usually necessary to vest them
wWith jurisdiction. They are presuned to have jurisdiction over
federally created causes of action unless Congress indicates

ot herwi se. | nternational Science, 106 F.3d at 1152. The fact

that Congress did nention state courts, and only state courts, in
subsection 227(b)(3) is an indication that it neant to confer
jurisdiction on themonly.

The one thing the permssive “may” in the first part of
subsection 227(b)(3) cannot do is, by itself, confer federal
jurisdiction. In a court of Iimted jurisdiction, a positive
authorization is required, a specific grant of jurisdiction.

| nternational Science, 106 F.3d at 1151-52; Kokkonen, 511 U. S. at

377. The |l anguage of the subsection fails to overcone the
presunption against jurisdiction inherent inthe [imted

jurisdiction of the federal courts. Kokkonen, 511 U. S. at 377.



Proponents of concurrent jurisdiction nust find anot her source
for federal jurisdiciton.

The obvious candidate is 28 U . S.C. A 8§ 1331 (\West
1993), which provides that “district courts shall have origina
jurisdiction of all civil actions arising under the Constitution,
| aws, or treaties of the United States.” 28 U S.C A § 1331.
Generally a suit “arises under” the |aw that creates the cause of

action. Mur phey v. Lanier, 1998 W. 154410, at *1. However, it

is clear that

8 1331 is a general federal-question statute, which
gives the district courts original jurisdiction unless
a specific statute assigns jurisdiction el sewhere. For
exanpl e, “takings” claims in excess of $10,000 --
undoubt edly “arising under the Constitution” as the
termis used in 8 1331 -- have been assigned
exclusively to the Court of Federal Clains. See 28
US C 8 1491(a)(1l) (granting Court of Federal C ains
jurisdiction) and 28 U. S.C. 8§ 1346(a)(2) (granting
district courts concurrent jurisdiction if the claim
does not exceed $10, 000); . . . And suits “commenced
under” 8§ 516 of the Tariff Act of 1930, 19 U S.C. §
1516, can be brought only in the Court of International
Trade. See 28 U.S.C. 1581. See also 33 U.S.C. §
921(c) (vesting federal courts of appeals with original
jurisdiction to review agency orders under Longshore
and Har bor Workers' Conpensation Act, 33 U S.C. § 921
et seq., and the Black Lung Benefits program 30 U S.C.
901 et seq.); 29 U S . C 8 160(f) (vesting federal
courts of appeals with original jurisdiction to review
agency orders under National Labor Rel ations Act.)

Thus the federal |aw that creates a cause of action may
al so manifest a particular intent to assign the cause
of action to courts other than the district courts,
notw t hst andi ng the general principle announced in §
1331.

| nternational Science, 106 F.3d at 1154-55 (enphasi s added)

(footnote omtted). Not all of the statutes nentioned in the

above quotation confer jurisdiction outside the district courts



explicitly. The first statute nentioned, the one that confers
exclusive jurisdiction on the Court of Federal Cains for
“takings” clainms in excess of $10,000, does not. It is only when
that statute is read with the second statute, which gives the
district courts jurisdiction for clains that do not exceed
$10, 000, the intent of Congress becones clear. Similarly in this
case, exclusive state court jurisdictionis not explicitly stated
in 47 U S. CA 8 227(b)(3). However, one can infer it. Based on
the exanple of the “takings” statute, Congress does not al ways
use explicit language to articulate its neaning when it decides
not to confer jurisdiction on the district courts. ®

[ "B] ecause federal question jurisdiction ultimtely
depends on an act of Congress, the scope of the district courts'

jurisdiction depends on that congressional intent manifested in

the statute.” International Science, 106 F.3d at 1153-54. The

Court has al ready concl uded, |ooking only at the text of 47

US CA 8 227(b)(3), that Congress intended to confer exclusive
jurisdiction on the state courts. Next, it will |ook outside 47
US CA 8 227(b)(3) to the Comrunications Act of 1934

(“Comruni cations Act”), 47 U S.C A 8§ 201 et. seq., as anended by
the TCPA of 1991 (codified at 47 U S.C. A § 227), as a whole, to

see how it confers jurisdiction in other sections and how

%The one court to hold that 47 U.S.C.A § 227(b)(3) did
confer federal jurisdiction concluded that, “had Congress
i ntended to supersede the federal question jurisdiction provided
by § 1331 and instead provide for exclusive state court
jurisdiction, it could and woul d have done so with cl ear | anguage
to that effect.” Kenro, 962 F. Supp. at 1164.
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jurisdiction in subsection 227 (b)(3) fits in with the Act as a

whol e. Foxhall Realty, 975 F. Supp. at 331 (quoting Kokoszka v.

Belford, 417 U. S. 642, 650 (1974)). Finally, it wll also
determ ne whether the |egislative history sheds |ight on
Congressional intent as to jurisdiction in the TCPA

In other sections of the Communications Act, Congress
was explicit in conferring concurrent jurisdiction or exclusive
federal jurisdiction. See, e.qg., 47 U S.C A 8 407 (authorizing
suit in federal court or state court of general jurisdiction for
common carrier's failure to conply with order of paynent); 47
US. CA 8 415(f) (establishing one-year Iimtation on suits to
be brought in federal or state courts to enforce Conmm ssion order
for paynent of noney); 47 U S.C A 8§ 553(c)(1) (authorizing suit
in federal court or any other court of conpetent jurisdiction for
unaut hori zed cabl e reception); 47 U S.C A 8 605(e)(3)(A
(authorizing civil action in federal court or any other court of
conpetent jurisdiction for unauthorized publications); 47
US CA 8 227(f)(providing exclusive federal jurisdiction for
actions brought by states under section 227). These exanpl es
suggest that if Congress had intended to confer concurrent
jurisdiction, it would have stated so explicitly in section 227
al so.

The | egislative history of the TCPA suggests that, with
respect to private actions under 47 U S.C. A 8 227(b)(3),
Congress intended to confer jurisdiction on the states only and

that such actions were to be “treated as small cl ai ns best
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resolved in state courts designed to handle them so long as the

state courts allow such actions.” | nternational Science, 106

F.3d at 1152. The bill"'s sponsor, Senator Hollings, explained
the belated addition to 8§ 227 of a private right of action with
respect to automatic tel ephone dialing systens or calls using an
artificial or prerecorded voice, which are al so prohibited by
section 227(b):

The substitute bill contains a private right-
of -action provision that will make it easier
for consuners to recover damages from

recei ving these conputerized calls. The
provi sion would all ow consuners to bring an
action in State court against any entity that
violates the bill. The bill does not,
because of constitutional constraints,
dictate to the States which court in each
State shall be the proper venue for such an
action, as this is a matter for State

| egislators to determ ne. Nevertheless, it
is ny hope that States wll nmake it as easy
as possible for consunmers to bring such
actions, preferably in small clains court.

.. Small clainms court or a simlar court
woul d al |l ow t he consuner to appear before the
court without an attorney. The anount of
damages in this legislation is set to be fair
to both the consuner and the tel emarketer.
However, it would defeat the purposes of the
bill if the attorneys' costs to consuners of
bringing an action were greater than the
potential damages. | thus expect that the
States will act reasonably in permtting
their citizens to go to court to enforce this
bill.

137 Cong. Rec. S$S16205-06. Senator Hollings does not say
explicitly that only states have jurisdiction over private rights
of action, but the inport of his statenent strengthens the
argunment in favor of exclusive state jurisdiction. Subsection

227(b)(3), evidently added rather late in the process of anending
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t he Communi cations Act of 1934, was intended to provide the
vehi cl e by which an individual consuner could bring an action for
as little as $1000, preferably in small clains court, to
vindicate his rights under the TCPA. Larger scale operations
were to be brought by states attorneys general in federal court.
Congress did not invite, and this Court concludes it did not
intend to invite, individual consuners to bring their clains in
federal court.

The Court concludes, based on its reading of the
| anguage of subsection 47 U S.C. A 8 227(b)(3), the
Conmruni cations Act as a whole, and the legislative history of the
TCPA, and considering the weight of authority, that 47 U S.C A 8§
227(b) (3) confers exclusive jurisdiction on state courts. The
Court will therefore dismss this action as it has no subject
matter jurisdiction over it.

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DONALD B. LEW S, : CIVIL ACTI ON
Pl ai nti ff :

V.
STANLEY G TT,
Def endant : NO. 97-7216
ORDER

AND NOW this day of June, 1998, it is HEREBY
ORDERED that this case is DI SM SSED for |ack of subject matter
jurisdiction.

Plaintiff's Motion to Disqualify Jacob Synder (Doc. No.
13), Plaintiff's Mtion for Summary Judgnent (Doc. No. 17), and
Def endant’'s Cross Motion for Sunmary Judgnent (Doc. No. 20) are
DI SM SSED AS MOOT.

BY THE COURT:

JOHN R PADOVA, J.



